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January 27, 2004

Honorable Deborah Taylor Tate
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

Re:  Complaint of Renaissance Application Facility, LLC Against Cable &
Wireless USA, Inc. and Request for Emergency Relief
Docket No. 04-00030

Dear Chairman Tate:

At the request of the TRA staff, I am filing copies of the following documents in
connection with the above-captioned proceeding: (1) two letters from Cable & Wireless USA,
Inc. to Renaissance Application Facility and (2) the current contract between Renaissance and

Cable & Wireless.

Very truly yours,

BouLT, CUMMINGS, CONNERS & BERRY, PLC

By: 4 M

Henry Walker

HW/pp
926530 vl LAW OFFICES
105110-001 414 UNION STREET . SUITE 1600. PO BOX 198062. NASHVILLE - TN . 37219

1/27/2004 TELEPHONE 615.244.2582 FACSIMILE 615.252.6380 www boultcummings.com
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CERTIFICATE OF SERVICE

I hereby certify that on January 27, 2004, a copy of the foregoing document was serviced
on the parties of record, via US mail:

James A. Stenger, Esq.

Thelen, Reid & Priest LLP

701 Pennsylvania Ave., NW, Suite 800
Washington, DC 20004-2608
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Henry Wa er
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CABLE & WIRELESS R ' Calble & Wircless

11700 Plaza Amarica rive
) . Raston
o VA 20190
RENAISSANCE APPLICATION FAGILI B
Ken Nglson S

WWW.CW.COmM

3841 GREEN HILLS VILLAGE DR.,SUITE B10D
NASHVILLE, TN 37215

RE, Nofice of Discontinuance of [P Services Associated with Circuit Numbers 1588603

f Dacember 18, 2003
Dear RENAISSANGE ABPLICATION FACILI,

Cable & Wirgless America remains committad o providing: exosﬂlonnl valug to the US marketplace, and we are continuing to evaluate our product &
service offerings and nelwork infrastructure in order o deliver the hw quﬂilly services to our customers.

As you may be uware, certain of the Cable & Wireless America entiies flled voluntary patitions for bankruptcy on Decembar 8, 2003, This disconnect
notice is not being Issued 4s a result of the bankruptoy filing. Rathar, the nomparly is continuing to operate in the ordinary course of business during its
bankrupley. . .

Basad on this ongoing avaluation, we are consolidating our network to locua on Hosting and IP Solutions. While we continue to invest in flaxible and
secure |P connectivity and networking services, as well as our ‘sacure Wrastruclura wa are discontinuing IP services In the following locations in the US:

Austin, TX Kansas Gity, KA 3 Onando FL San Antonio, TX
Baitimore, MD Metairie, LA _Pomand OR Santa Clara, CA
Clgveland, OH Nashville, TN " Haleigh, NG

As & resull, Cable & Wirsless Amarica will no langer offer the P sarvices.associated with the circuit numbers referenced atsove. This was a difficult
decision as we heve bean providing these services to customers for many ysars. We regret any inconvenience this service discontinuance may cause.

On Monday, February 16, 2004, Cable & Wireless Ameriea will diseontinue providing service for your circuit(s) referenced above. It will be

necessary for you to select an alernative service provlder and minrm 1o that new provider's network before February 16 so that you do nat
experience disruption in service,

The final bill for your IP services in these locations, dated 'Maifuh 1,200¢i will rﬁﬂnct a credit irom February 16 through February 26,

If your company has ordered its own laop(s) from your local éceesa provider, your naw service pravider may be able to migrate the loop. If migtation is
not possible and your company is the locai access provider's "Gustomer of record” for the joop, you must request a disconnect {rom your focal
accass provider in order o ensure that your company is no loriger.charged 1or the loop i, however, Cable & Wirelass Amarica providas your loop(s),
you will need o order a new loop with your new sarvloe provldaf. C

Decisions that impac our cuslomers are never easy, but wa arg oommltted 10 keaping you informed of all changes that may affect the sewvices Cable &
Wireless America provides to your company. Please note that only the cireutts referenced at tha lop of this letter are aitacted. This letter does not atfect
other products of senices, Including othar IP sarvices, that you may receive from Cable & Wireless America. If you have any questions about the
circuitfs) referenced above, please contact our Customer Support Servicés Holline at 1-800-528-8156.

While we recognize the short-term inconvenience, we appreciats your patience as we continue to reling our business to ensure thal we are your first
chaice for complex Hosting and IP Salutions, :

Sincerely,

- ;
et /7441‘——
Palricia Stilfler

Vice Presdent, Customer Support Services
Cable & Wireless America

[22-Dec-03 04:06P)
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11700 Plaza America De.
Third Floor

Reston

Virginia 20190

7, www.cw:(:c)m/US
CABLE & WIRELESS

1-800-528-8150

RENAISSANCE APPLICATION FACIL ~ -

Ken Nelson o .

SUITE B100 Dceember 13, 2003
3841 GREEN HILLS VILLAGE CR. co oo .

NASHVILLE, TN 37215

RE: Notice of Discontinuanca of IP Sevices Associated with Clréuit Numbers 1578732

Dear Ken Nels on.

Cabls & Wireless America ramaing committed to provldlng emv'mnal velua o the US marketplace, and we are continuing to evaluate our
product & sewvice offerings and network infrastructure in nrdsr o] daliver the highast quality services 10 our customers.

As you may be aware, certain of the Cable & Wireless Anjerica entnms filed voluniary peiitions for bankruptcy an December B, 2003. This
disconnect notice i5 not being issued as a result of the. bankrupicy fllmg Rather, the company is continuing to operate in the ordinary
course of business during its bankruptcy. }

Based on this ungoing evaluation, we are consolidating ¢ our network bu focus on Hosting and IP Solutions, While we continue to invest in

flexitle and secure IP connectvity and networking services, as wall as.our secure infrastructure, we are discontinuing 1P services in the
lollawing locations in tha US: S '."

Austin, TX Kansas City, KA Yo -Z\'Oli,a'ndo‘ FL San Antonio, TX
Baltimore, MD Matairia, LA - % . Portland, OR Santa Clara, CA
Glavetand, OH Nashville, TN - i Raleigh NC

As a result, Cable & Wireless Amarica will no lpnger offer tha IF aewlcas aseociated with the circuit numbers referenced above. This was

a difticult decision as we have been providing these ssmces o customers for many years We regrel any inconvenience this service

discontinuance may cause. S

On Friday, February 13, 2004, Cable & Wireless Amnrica \MII diuunﬂnus providing service for your circuit(s) referenced above.

It will be necessary for you to select an altemative seryice pmvidor and migrate to that new provider's network before February
13% 50 that you de not experience distuplion in mMe& R

The final bill for your IP services in these iooat}ons, dutnd Nhrch 1, 2004, will reflect a cradit from February 13 through February
294,

If your company has ordered ts own Ioop(s} from your' Iccal aeoase pro'vidar. your new service provider may ba able to migrate the loop. If
tigration is not possible and your company isthe Ipanl npossa; provider’s “customer of record” for the loop, you must request a
disconnect from your local access provider in‘ordiér th éngure thal your company is no langer charged for the leop. If, however, Cable &
Wireless America provides your loopis}, you will need to order 8 new Ioop with your new service provider,

Decisions that impact our customers are never éasy, bul we an cammttted to keaping you informed of all changes that may affect the
services Cable & Wirelass Amaerica provides 10 your, company Piaaze'note that only the circuits relerenced at the tap of this letter are
affecied. This letter does not affect other praducts of. services, mcludlng pther P services, that you may receive from Gable & Wireless

Amenca. It you have any questions about tha circult(s) mlerenoed above. piease contact our Customer Support Services Hotline at 1-800-
526-8156 :

< [22-Dec-03 04:06P)
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While we recognize the short-farm |noonvenlanca, we' appwuuie wur pamence a5 we continue 1o refine our business to ensure that we are
your first chaice for complax Hosting and IP Solutions, v ;

Sincerely,

2
M..;é%a_

Palricia Stiffler
Vice President, Customer Support Services, Cable & Wnreiau Nnalica

[22-Dec-03 04:06P)
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" 'Cable & Wireless Internet Access

"Authorisation Form? global.nat

Gales Order Referance: 6278-03-10-22-31
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Cow wid oo, the el et level priedure desceibed betow 2adh month to detarmine the Charga that month for an Aecess Fart illed on 3 usiage bsazis, CRW will,
Gy mgaane (o Wk Teafllc ot the Acess Port dudrg each Standard Memburamignt [ntarval of each day ("Standard Messurcmenl [ntervit s CAW'S standaed
Prennt Tttt ke svaib Tomind iy Acesg Port $b&0d then In affack and each atudl measurement is an “Inbound MebsLrament ")

(1) sreane Cusdomre s Wattle loveb: out of the A&Cess Part during eagh Standard meesuréniant (ntervel of each day {edch, 3n " Outboul Muasurcivert *)

(0 et i 4 b sy doy's INRGUIE M asyrEments with the gréaréét weaffic levels and. then laentify the Tnbeund Measurement for each day with the nual grodtwt
togltie Townl (*lally fubonead Tewed ¥) ' o . e

(1) Kitomn 1 0 ot b days Oulkound Muasurgments with tha grestest traffic Ieve|§ e0d, then [dentify the Outbound Measurement fov each day wilh e next eblvst
Yragh e, kavesl (1) wly €0klaatant Level . ! L

{e) z.nhululu‘- Ther aye iy ot ahie l}u)lly Inbaund Levels for the month (*Hogniyaverage Inbound Levd ") and the overage of the Dally Qutbound Levels tor the inmah
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{3 ume Hn Ingglusy af Hhe manki'y Monthly Avarage Inbound Leve! and Monthly Avaraga Cutbound Laye) to compute the charges (or the Aceess Port Lvat monLh
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TR 533 Mbps Ugane Based Ber Wb B0 . . - 1 18000 90 100
iy e o ion CHW Provided 0C32 Standard Loop -+ {0 AN [T .
h.I'1° None Lot . “ ! o
i 11, Neig N : ;L N
o TOFA ¢ “ ., | 26583+ charge for usage £boVa Mininium Miyps Smmunt. ]

early Turminatina : '

flats Farly Toimlig ko Glaspe far @ Serviee with an nitlal Term of one yasr will ba 100% .of the Totel Monthly Recurring Charge multiplied by {a) the umber gf menth; (or
pesttion tharnady ia tlae S pvicw's INIG Teren I the termipation goes lnto "eﬂgct,nmrn-_&¢- Terrn Start Date, or (b} the number af menths [Or poriian Ltheveul) cemalling in
s Gevirey atal (et b thg termination gees inte effast afer the Torm SCark Date,' The Bary Tarmination Charge far & Service with aid Il term of mare i ome
yrear wlll Tns (o) EUP% of e Total monthly Recurring Charge mulsplied by 12, gl 50% of the fotal Monthly Returring Charge multipHed by the number ol maatie (o
Pttt lseeat) e vaens 12 0010 Service's 1nltial Term if tha tgrmination gogs Ity afféct Dafore the Term Skart Daté, {B) 100% of the Tatal Monthly Recnrents) Chine
byl d Uy 1 i of iwentie: {o¢ portton therof) remaining |n the Aret year of the Seriice's. Inkial Term, plug 50% of Lhe Tola! Munthly Recuiming Chargo myliplid by
Wi cpsadie e el (o pend i@ LivoreQT) rgmaining ta tha Service's. Initiat Term (after tHy firat vear) i tha termination goss Inte effect during thic firat yQar oF 1he Initial
Tenm, @ () 4% ot e Vel Hoathily Recurring Charge multipiled.by the number of miontng-{er portion thereof) remalning In the Serviee's Iniklal Turm (f Lh fmiiation
gurn anle sifeel dler tive (b yoor of the Initlal Term, 1F a terminpron goes inko effect duting 3 Renewal Period, the Early Tamipation Charge for o Servioe iz S0% «of the
Totob Manthly 14 Ity ¢ Biteie souiypligd by the aumber of monkhe (% partion tharedt) remaining n the Renewal Period ther i et The Early Torminglion Chiarye 1o 8
errylra amgeel to arane laesd (uarges will be determingd using the-indicetad minimurm monthly charge ror the Access Port,

ADO Fronals EARLT TREM ALV, SF&E itEr peeT pres

Cradite . ' Lo ! N .
10 Lol alalingeg o amnginyl o7 4114 for which Customer I eiigible 35 describied In‘the Service Schedyis, “Menthly Charge* meana the atmount due for the Accesn PoIL dar U
enonth gt C R PR N

"
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13y, Montly Yoar ]

U Usly Avelyo b atiut Lol Tul an upgeikd? o @sting Servica anly, this nu'trinrls'atlon'. Form includas the the teems applicable Lo the nraviglon of (e eaisting Siviee,
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custumul ulesd USA, InC,
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yd A4 e & Wirgless
Glgnature e . o : ;Signature
e e S 4 e AL A Do T Pntad Nam
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' | Gohle & Wirsless USA, 1n¢, hs It princlpal vffice ot 8219 Leeshutg ke,
. LviKnna, virginia 22182

Notw. Deher rechuin] fnformotion, includiang Damain Name' Servicd am
htts. 7 /infopaye.cwatot. Aszk vrot)y Account Manager for dataifs. P
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CABLE & WIRELESS Adde’lidm;"l to- Authorization Form: global.net

!

TOTALS
Notwithstanding the Early Termination provision setaut in the plobalnet Authorization Form signed by
Customer along with this Addendum, £:C&W clases its Internct backbone nodc in Nashville (NSY) aad
does not refocate in the Nashville area (“Mashville Node Closurc”), Customer may, within 30 days ol
recaipt of C&W?s notice of the Nashville Node Closire by providing five (5) days prior writien nutice (o
¢'&W. terminatc the Agreement without incwring an Early Termination Chasge. In the cvent of such g
termimation by Customer, Customer shall pay C&W 'for a1} Services provided under the Agreement privs to
e elMeutive date of termination, and- nejther patty shall have any lishility or obligation to the other in
conncetion with the Agrecment arising ffom such a termination.

I ms Addendum shall be effective after ‘.'f.igdaui:\e.l)_yfiabﬂx Customer and CZW and upon acceptance by
C&W of the Autherization Form. modified by this Addendum.

.

Cable & Wireless USA, Ine.

{ ustome:

P P e, SINANITE s e
T/ few ick ], D@ pinedName:
Tike: < < X . ; Title:

£y % S

Signnlured

tranted Name:

Ken tgmanee Addendom 97302200,

[22-Dec-03 04:06P]
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Addéndum Number 2

T'hiis Addendum Number 2 (.“Addexj‘ldum”’i cff:c;:'ti;re as of the date of the last signature below. is
an amendment to the Cable & Wireless Geperal Terrma (US edition) (GT-US8-014B), Service-

specille terms: global.net (US edition) (SST-GN-US-02-B), Authorization Form, and Service

Schedule (8§-GN-GB/US-02-C), as modified (*Agreement”) between Cable & Wircless USA,
lne. ("C&W USA™) and it$ customer signing below (“Customer”). Teous capitalized hercin but
not defined horein have the same meanings asin'the Agreement.

I, I'he parlies agree that the Agremﬁént 13 Ihériéby amended and modified as follows:
) Replace “Total Service Ché];'ges & Fées" it Authorization Form: global.net with:

Cuslonter commits to using a mimmum amount of Mbps of the Services per month ("Minimum
Commitment Level™).  Customer herchy commits 10 a Minimum Commitment f.evel of 200
Mbyps; provided, however, Customer may, by fpotice from a Senior Level Eagcutive o C&W
LISA. merease ws Minimum Cemmitment Level, fo that of a higher tier, a3 listed in Table ) Any
inurvase of Minimum Commitment. Level witl be recogmzed on Custommer’s neal invoice fa the
cvent the total usage in a month is less than the Minimum Commitment Lovel, then C&EW USA
will invoice and Customer shall pay the Mimnintum Cornmitment Level multiplied by the Charge
per Mbps as et forth in Table 1 below, In the ¢vent the Customer's total usage i 2 month s
more (han the Minitoum Commitment Level, then C&W USA will invoice and Customet shall
pay lor all the usage in Mbps multiplied by the Charge per Mbps associated with Customer's
chusen Mimmum Commitment Level as set:forth in Table [ below

| " TABLE1

l.llvlit'ii:;mm (.Jommliment Levéls:ianp.n'-‘: 1) Chatge per Mbps o
200 - L L $90
250 R $87

30 ] S84 !

T as0 . o b 581 N

) 400 R $78
B a0 a1 §75

I'ur avoidance of doubt, this Add}:xidl;m'-' Nuirtber 2 supersedes all other agrcements, except the
nnderlying Agreement, per Customer’s request, -

Renaissance Application Facility, LLC - .. - Cable & Wireless USA, Inc.
{Customer) R A

Nipe: oz 3 ) AT S Name:
Tille = . ':-' s %- L Title:
l)illl:‘,: ) __M/C),/ *J A’ > . . Date: . . o

[22-Dec-03 04:06P|
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Definitions

‘Customer’ means the entity ordering services from C&W, and 'C&W' means the
Cable & Wireless entity signing the Authorization Form

e Customer and C&W are each referred to here individually as a ‘Party’ and
both together as the ‘Parties’

*  AParty's 'Affiliated Company' is an entity that controls, Is controlled by, or
s under common control with the Party

o 'C&W Party’ means C&W, its Affiliated Companies, suppliers, subcontractors
and licensors taken together

‘Agreement’ means the Authorization Form, these General Terms, the Service
Schedule, the Service-Specific Terms, and C&W's Acceptable Use Policy taken
together, where

e 'Authorization Form' means the C&W service order form Customer signs
(and C&W accepts) for the Service being ordered,

e ‘General Terms’ means the clauses in this document,

e ‘Service Schedule’ means the Service description and/or service level
agreement document(s) referenced on the Authorization Form that are
specific to a Service,

¢ ‘Service-Specific Terms’ means the terms and conditions referenced on
the Authorization Form that are specific to a Service, and

e 'Acceptable Use Policy’ ('AUP’) means C&W's Acceptable Use Policy
posted at C&W's website (currently at www cw com) as C&W may change
this policy without notice from time to time

"Service’ means a service C&W provides under the Agreement, including any
C&W Equipment and C&W Software, where

* 'C&W Equipment’ means equipment C&W furnishes and uses to provide
Service, including any associated user manuals and other documentation, and

o 'C&W Software’ means software C&W furnishes and uses to provide
Service, Including embedded firmware and any updates, upgrades and other
modifications furnished under the Agreement and any associated user
manuals and other documentation

Service delivery and performance

C&W will provide a Service in accordance with the Autharization Form and the
service levels and other requirements described in its Service Schedule

Customer will reasonably cooperate with C&W in C&W's provision of a Service,
including any diagnostic or other maintenance or upgrade activities

C&W may (at no charge to Customer) modify a Service so long as this does not
cause a materially adverse impact on Customer’s use of the Service :

If a Service requires the use of non-C&W services and/or facilities in a location
where local regulations do not permit C&W to order these services and/or facilities
directly from the local provider, Customer hereby appoints C&W as its agent to
place the order on Customer’s behalf {'Local Provider Order’), and to otherwise
deal with the local provider as C&W may reasonably consider necessary in order
to provide the Service

Charges, payment terms and credit terms
Customer will pay C&W

(a) each charge owing under the Agreement ('Charges’) in the currency shown
on the Authorization Form, and ,

(b) n the manner described in the Service Schedule or as C&W may otherwise
reasonably specify, each as C&W may change from time to time

The Charges are exclusive of {and Customer will pay) any applicable taxes, fees
and surcharges (including, but not limited to, any applicable Value Added Tax or
other tax of a similar nature in any jurisdiction) that apply to the Charges and/or a
Service and any other amounts C&W 1s required by law or regulation to collect
from or pay to others to support statutory or regulatory programs with respect to
Service (taken together, /Fees & Taxes’), except to the extent Customer gives
C&W proper proof of exemption

C&W will invoice Customer pertodically for a Service as described in its Service
Schedule

Customer will pay the full amount due (both Charges and Fees & Taxes) on an
invoice within 30 days of the invoice date

In addition to any other remedy available to C&W, C&W may assess a late fee of
1 5% per month on all past due amounts

Cable & Wireless general terms (US edition) — 2




C&W will not assess a late fee on an invoiced amount (and the amount’s original
due date will not apply) if Customer disputes the amount in good faith and does
all of the following

(a) pays all undisputed amounts on the invoice when they are otherwise due,

(b) notifies C&W in writing of the disputed amount by when payment would
otherwise be due,

(c) cooperates with C&W to promptly resolve the dispute, and

(d) pays the agreed-upon portion of the disputed amount by its new due date,
that 1s, within 10 days of resolution of the dispute

Upon C&W's request, Customer will promptly give C&W
(a) copies of Customer’s current audited financial statements, or

(b) f Customer 1s not required by law or regulation to have these statements,
other information describing Customer’s current financial condition

Even If C&W does not initially require Customer to provide a letter of credit or
secunity deposit, C&W may request a letter of credit or security deposit if
Customer subsequently experiences a matenally adverse change in its financial
condition or Customer orders or uses more Service In such event, within 2
business days after Customer receives a request from C&W, Customer will give
C&W either of the following if so requested by C&W

(a) a letter of credit (In an amount reasonably requested by C&W and in a form
and with an institution reasonably acceptable to C&W), or

(b) a secunity deposit in an amount reasonably requested by C&W

Term, suspension and termination

The initial term ('Initial Term’) for a Service will be as shown on the
Authonzation Form

The day the Initial Term for a Service starts will be determined as described in its
Service Schedule

Unless described otherwise in a Service's Service Schedule, the Service's term will
automatically renew after the end of its Initial Term (each period of renewal, a
'Renewal Period’)

Customer may (by giving C&W 30 days notice in writing) direct C&W to stop
providing (or stop C&W's efforts toward providing) a Service (a ‘Termination for
Convenience’) In the event of a Termination for Convenience, Customer will
pay C&W (as an early discontinuation of service fee and not as a penalty) any
early termination charge described in the Service Schedule (‘Early Termination
Charge’) Customer will pay the Early Termination Charge within 30 days after
Customer sends the termination notice to C&W

If either Party experiences a Bankruptcy/Insolvency Event, the Party not
experiencing the Bankruptcy/Insolvency Event may terminate the Agreement by
giving the other Party notice in writing A ‘Bankruptcy/Insolvency Event' is
when a Party 1s unable to pay its debts when due, or any of the following happens
to a Party under its national laws for the protection of debtors (or like
circumstances arise or like actions are taken)

(a) the Party is determined to be bankrupt or insolvent or the process to make
this determination has started,

(b) the Party has a recewver, administrator or liquidator appointed for it,

(c) the Party makes an arrangement or composition with, or an assignment for
the benefit of, its creditors, or

(d) the Party goes into either voluntary {other than for reconstruction or
amalgamation) or compulsory hiquidation
If C&W so terminates the Agreement, Customer {in addition to any other remedy

available to C&W) will pay the same Early Termination Charge(s) as If Customer
had requested a Termination for Convenience

C&W may suspend or block access to a Service or all Services (each such
arcumstance, a ‘Service Suspension’) without notice for any of the following
reasons

(a) to comply with any law, regulation, court order, or other governmental
request or order requinng iImmediate action,

(b) to prevent interference with, damage to, or degradation of C&W’s network,
(c) to eliminate a hazardous condition,

(d) " the Service 1s used n a manner that violates the AUP or any applicable law or
regulation, or otherwise exposes C&W to legal liability, whether this use 1s by
Customer or any other entity or person using the Service and whether or not
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this use 1s authorized or consented to by Customer (each such circumstance,
‘Service Misuse’), or

(e) Customer does not pay an amount when due, and Customer still does not
pay the amount within 10 days after Customer recewves written notice from
C&W that an amount Is past due

If Customer cures the cause of a Service Suspension, C&W will resume the Service
once Customer pays C&W's reasonable Charges for C&W resuming the Service
C&W may terminate the Agreement If Customer does not cure the cause of a
Service Suspension or does not pay the associated additional Charges for C&W
resuming the Service In such an event, Customer (in addition to any other
remedy available to C&W) will pay the same Early Termination Charge(s) as if
Customer had requested a Termination for Convenience

Subject to C&W's night to terminate earlier as provided in Section D 7 above, a
Party may terminate the Agreement if the other Party matenally breaches the
Agreement and does not correct the breach within 30 days after receving written
notice of the breach If C&W so terminates the Agreement, in addition to any
other remedies available to C&W, Customer will pay C&W the same Early
Termination Charge(s) as iIf Customer had requested a Termination for
Convenlence

Liabilities, warranties and indemnities

C&W will be responsible as described in the Agreement if a Service Is not provided
in accordance with its Service Schedule and the other terms of the Agreement
C&W's only obligation and Customer’s only remedy in such a situation will be
those obligations and remedies as may be specifically provided for in the Service
Schedule

A Party i1s not liable for, and 1t 1s excused from, any failure or delay n performance
due to a cause beyond tts reasonable control The affected Party will promptly
notify the other of any circumstance covered by this paragraph

C&W warrants that it will provide a Service in accordance with the terms of the
Agreement NO C&W PARTY MAKES ANY REPRESENTATIONS, ENDORSEMENTS
OR OTHER WARRANTIES (WHETHER EXPRESS OR IMPLIED, INCLUDING
UNINTERRUPTED OR ERROR-FREE OPERATIONS OR THE IMPLIED WARRANTIES
OF TITLE, NONINFRINGEMENT, SATISFACTORY QUALITY, MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE) REGARDING ANY SERVICE, FACILITIES,
EQUIPMENT, SOFTWARE, REPORTS OR OTHER INFORMATION, OR OTHER
PRODUCTS OR ADVICE PROVIDED OR USED BY C&W UNDER THE AGREEMENT

C&W HAS NO LIABILITY WHATSOEVER FOR OR IN CONNECTION WITH ANY
MERCHANDISE, INFORMATION, PRODUCTS OR SERVICES PROVIDED OR
ACCESSED THROUGH THE INTERNET

NO C&W PARTY (INCLUDING ITS DIRECTORS, OFFICERS, EMPLOYEES AND
AGENTS) WILL BE LIABLE UNDER ANY LEGAL THEORY (INCLUDING CONTRACT,
WARRANTY, STRICT LIABILITY OR ANY OTHER TORT) FOR THE FOLLOWING
DAMAGES THAT MIGHT ARISE IN CONNECTION WITH THE AGREEMENT

(a) DIRECT DAMAGES IN EXCESS OF THE CHARGES CUSTOMER PAID FOR THE
SERVICE FOR WHICH THE LIABILITY RELATES FOR THE MONTH DURING
WHICH THE LIABILITY ARISES, OR

(b) ANY INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL
DAMAGES (INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, LOSS OF USE,
AND LOSS OF BUSINESS OPPORTUNITY) EVEN IF ADVISED OF THE
POSSIBILITY OF THESE DAMAGES

Nothing in the Agreement limits a C&W Party’s liability for personal injury or death

caused by the negligence of the C&W Party

Customer will ndemnify, defend and hold harmless each C&W Party from and

against any habilities, actions, losses, judgments, payments made in settlement,

costs, suits, proceedings, demands or claims from third parties, including C&W's

other customers (each, a ‘Third Party Claim’) incurred by any C&W Party

resulting from any of the following, except to the extent due to C&W being in
breach of its obligations to Customer under the Agreement

(a) use of Service,

(b) use of non-C&W furnished services, facilities, equipment and/or software with
any Service,

(c) Fees &Taxes not paid promptly by Customer,

(d) breach of any Customer representation or warranty in the Agreement, or

(e) Local Provider Order or C&W's other dealings with a local provider
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C&W will Indemnify, defend and hold harmless Customer and Customer’s
Affilated Companies (including therr directors, officers, employees and agents)
from and aganst any Third Party Claims incurred by Customer or its Affiliated
Companies resulting from any claim that Customer’s use of a Service 1s Infringing
upon or misappropriating any copyright, trademark, US or UK patent or similar
proprietary right of a third party This type of Third Party Claim 1s referred to here
as an ‘Infringement Claim’

The Party requesting to be indemnified, defended and/or held harmless from a
Third Party Claim (‘Protected Party’) will promptly notify the other Party
(‘Protecting Party’) in writing of the situation giving rise to the Third Party
Clam The Protecting Party will control the defense against the Third Party Claim,
including any negotiation, settlement and appeal of the Third Party Clam  The
Protected Party will (at the Protecting Party’s request and cost) reasonably assist
the Protecting Party in its defense of the Third Party Claim

C&W will (in addition to 1ts obligations under Section E 7 above) do one of the
following as its sole obligation to Customer and as Customer’s sole remedy
against C&W if a Service has become (or in C&W's reasonable judgment 15 likely
to become) the subject of an Infringement Claim

(a) at C&W's cost, obtain for Customer the right to continue using the Service,

(b) at C&W's cost, replace or modify the Service so that it no longer 1s subject to
the infringement Claim, or

(c) after gving Customer notice in writing, stop providing the Service or
terminate the Agreement without incurring any liability to Customer as a
result

C&W 15 not hable to Customer (f the Infringement Claim 1s based on
(a) Customer’s unauthonzed modification of the Service, or

(b) the use of the Service In combination with any service, facilities, equipment or
software not furnished by a C&W Party

Data protection

'Personal Data’ means information defined as such in the EU Data Protection
Directive (95/46/EC) or information treated as personal data under any other law
or regulation applicable to the information ‘Applicable Data Protection Law’
means the EU Data Protection Directive (95/46/EC) or other applicable law or
regulation as they may be amended from time to time

The Parties acknowledge that in providing Service, C&W may process Personal
Data, including, without imit, transferring it outside the European Economic Area
and/or disclosing 1t to third parties C&W will have in place adequate technical
and organisational security measures so that the confidentiality of this processing
complies with Applicable Data Protection Law, and Customer will

(a) comply with, and its acts or omissions will not cause C&W to be in breach of,
any Applicable Data Protection Law,

(b} obtain adequate consents from its customers and employees, including for
transfers of Personal Data, and

(c) be responsible for the instructions it may give to C&W regarding the
processing of Personal Data C&W will act on those instructions as
reasonably necessary for the provision of Service

Miscellaneous terms

In the event of any conflict between these General Terms and any terms in a
Service-Specific Terms attachment or a Service Schedule, the terms in the Service-
Specific Terms attachment or the Service Schedule (as applicable) will prevail

C&W will comply with all applicable laws and regulations regarding the provision
of Service, and Customer will comply with the AUP and all applicable laws and
regulations regarding the use of Service

C&W will provide a Service on the condition that C&W 1s able to keep In place the
necessary licenses, permissions, ministerial determinations, directions and
declarations and other governmental approvals C&W will use all reasonable
efforts to keep these in place

Except as specifically provided for in the Agreement, the Agreement does not give
rise to any third party being a third party beneficiary of the Agreement or being
entitled to any rights whatsoever, including, but not limited to, the right to enforce
any term of the Agreement
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Neither Party may use the other Party’s names, logos, trademarks, trade names or
other proprietary marks {'Marks’) in any advertising or publicity without first
obtaining the other Party’s wnitten approval to do so Unless the approval
indicates otherwise, permission to use a Party’s Marks will last only for the
duration of the Agreement

Any notice about breach, default, Service Suspension, termination or defense/
indemnification/hold harmless obligations {each, a ‘Legal Notice’) will be written
in English, and will be either delivered in person, or sent to the other Party by

(a) postal mall,

(b) facsimile (electronically confirmed and followed up immedately by postal
mail), or

(c) electronic mail (followed up immediately by postal mail)

A Legal Notice is considered given when it 1s delivered  Customer will send a
Legal Notice to C&W to the attention of ‘Law Department’ at the C&W address
shown on the Authorization Form C&W will send a Legal Notice to Customer to
the attention of the person who signed the Authorization Form at the address
shown on the Authorization Form

Neither Party may assign or transfer the Agreement or any nights or obligations
under the Agreement without first receiving written consent from the other Party
(which consent may not be unreasonably withheld) However

(a) Customer may (by giving written notice to C&W) assign its nghts and
obligations to an Affiliated Company so long as that entity has the financial,
technical and management capacity to perform all of Customer’s obligations
under the Agreement, and

(b) C&W may (by giving wnitten notice to Customer) assign its rights and
obligations to a successor-In-interest or an Affilated Company(s)

The provisions of the Agreement are severable If a provision in the Agreement 1s
found to be unenforceable, the Agreement will be deemed amended to the
minimum extent necessary to make the Agreement fully enforceable so long as the
Agreement as amended 1s consistent with the Parties’ onginal intentions and
expectations

Neither Party waives its future or other rights just because it does not strictly
enforce certain nghts it may have

The Parties are independent contracting parties, and the Agreement does not
make the Parties principal and agent, partners, joint venturers, or employer and
employee

Neither Party will disclose the prices or any other terms of the Agreement except
that

(@) erther Party may disclose this information as may be required by law,
regulation or other governmental request or order so long as the Party first
notifies the other Party of the situation and gives the other Party adequate
opportunity to intervene unless such notice 1s legally prohibited,

(b) C&W may disclose this information to a potential purchaser of all or a
portion of C&W, or to others working with C&W n providing Service if these
other parties have a need to know, and

(c) C&W may disclose this information to its Affiliated Companies

The Agreement 1s made 1n, governed by and subject to the laws (other than the
conflict of laws rules) of the Commonwealth of Virginia

The Agreement Is subject to the junisdiction of both the courts located in the
Commonwealth of Virginia and the courts located in the state where Customer
has its principal place of business

The Agreement describes the entire understanding between the Parties with
regard to the subject matter of the Agreement The Agreement supersedes all oral
or written agreements, understandings and representations between the Parties
(whether made prior to or at the same time as the Agreement)

The Parties may modify the Agreement only If the Parties agree to do so in writing
Purchase orders or similar documents Customer may issue to C&W will not
change or add to any of the terms of the Agreement
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General

A word that starts with a capital letter that 1s not defined here means the same as
in C&W's General Terms and C&W's Service Schedule for the Service

C&W CPE
Customer will use C&W CPE Hardware only as part of a Service

C&W or its supplier(s), licensor(s) or designee(s) will at all times keep title to, and
all other ownership nghts in, C&W CPE

Customer will not (or attempt to or allow others to) open, repar, maintain, modify
or move C&W CPE Hardware or remove or otherwise tamper with any ownership
or other identification marks or tags on C&W CPE Hardware If Customer does
any of these, Customer will pay C&W the extra costs C&W reasonably spends as a
result

Customer will be responsible for any loss of, damage to, or excessive wear and
tear of, C&W CPE Hardware once delivered to a Customer Site, unless caused by
C&W or others working for C&W

Customer will not permit any lien, charge or other like restriction to be placed on
C&W CPE

C&W may take possession of C&W CPE from a Customer Site or take other
reasonable steps needed to protect ownership interests iIn C&W CPE

Promptly after Service terminates, Customer will give C&W (and others working
for C&W) access to and reasonable help with removing C&W CPE

C&W grants Customer a non-exclusive, non-transferable, imited license to use
C&W CPE Software only with C&W CPE Hardware and only until Service
terminates  Customer will not (or attempt to or allow others to) do any of the
following with C&W CPE Software

(a) reproduce, modify, adapt or translate it,

(b) create dervative works from 1,

(c) transfer or transmit it in any form or by any means,

{

d) reverse engineer, disassemble, or otherwise attempt to derive its source code,
and

(e) use it for any purpose other than as allowed here

Customer equipment

Customer 1s responsible for the installation, maintenance, performance and
compatibility of Customer Equipment with Service

Customer will comply with reasonable secunty standards and procedures
established by C&W for Customer Equipment

If C&W gives Customer notice that C&W reasonably believes certain Customer
Equipment 1s likely to cause interference or a hazardous condition, Customer will
promptly correct the problem

Liabilities, warranties and indemnities

IF CUSTOMER SELECTS A ROUTER OPTION AND CONTRACTS DIRECTLY WITH
C&W'S ROUTER INSTALLATION SUBCONTRACTOR FOR DOING THE ROUTER
CONFIGURATION WORK, C&W MAKES NO REPRESENTATION OR WARRANTY
AND ASSUMES NO RESPONSIBILITY OR LIABILITY FOR THAT CONTRACT OR THAT
WORK

In addition to its obligations 1n Section E 6 of C&W's General Terms, Customer will
indemnify, defend and hold harmless each C&W Party from Third Party Claims
incurred by any C&W Party resulting from any Resale
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Customer domain names

C&W will not be liable to Customer if C&W fails to register a Customer Domain
Name or if Customer 1s not timely notified of an upcoming registration renewal
date  C&W gives no warranty regarding successful registration, time of
submission of any application or night to continued use of a domain name after
registration C&W 1s not required to participate in any disputes relating to the
application or registration of any Customer Domain Name

Resale

If Customer resells Service to others or resells some functionality that a Service
provides to others {each, an “Other User” and each such action, a "Resale”),
Customer will

(a) as between Customer and C&W, be responsible for Other Users’ use of
Service,

(b) be responsible for all dealings with Other Users about Service,
(&) require each Other User to agree in writing not to engage in Service Misuse,

(d) notmake any representation or warranty, or offer any indemnity to or
otherwise make any commitment to any Other User on behalf of C&W,

(e) be responsible for having and keeping in place all licenses, permissions,
ministerial determinations, directions and declarations and other
governmental approvals needed for Resale, and

(f) comply with all applicable Resale laws and regulations

Use of service

C&W may monitor use of Service (and disclose and otherwise use the information
50 obtamned) only to the extent allowed by applicable privacy and other laws and
regulations and only to

(a) comply with applicable law, regulation or other governmental request or
order,

(b) make sure that there 1s no Service Misuse If C&W has good reason to
believe there may be Service Misuse,

() protect the integrity of the public Internet and/or C&W's systems and
networks,

(d) provide Service in keeping with the terms of the Agreement, or
(e) take other actions agreed to or requested by Customer

References

C&W may disclose as part of its promotional activities the fact that Customer is
obtaining Service from C&W
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